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Some goals on this session 

• Issue spotting 
• What has changed? 
• Basic understanding of use of records 
• Social media and checks 
• Other questions you might have 



A few scenarios 

• Let’s say you have a man who is accused of stealing $8,000 three 
years ago apply for a position in your assessor’s office 

• Never charged 
• Never arrested 
• Of course not convicted 

• But you know they never found the money 
• You learn all of this when speaking to the man’s former employer, 

the Bailey Building and Loan 
 





Asst. County Attorney 

• Obviously a position of trust 
• You learn that in 1992 he was CONVICTED of 
disorderly conduct in your county 

• That record expunged, but you learn of the 
conviction anyway 





Financial Worker Candidate 





Another Financial Worker Candidate, cont. 



Cont.  It’s a long history…. 





 Laws at play 

Title VII as enforced by EEOC 
MHRA as enforced by the Minnesota Human Rights Department 
Fair Credit Reporting Act as enforced by the FTC 
Changes to Minnesota Statutes (like “Ban the Box”)   
Minnesota Criminal Offenders Rehabilitation Act, Minn. Stat. 364 
Common law claims such as: 
• Defamation 
• Invasion of Privacy 
• Others we will touch on 
 
 



Define your terms 

• Background check 
• A review of an applicant’s background to determine fit for a particular job.  Can 

include a review of public and private documents, reference checks, education 
verification, employment history, personal and professional references. 

• Generally accepted checks include: job history, records of discipline. 

• Depending on job: 
• Verification of licenses, and driver’s license 
• Credit reports 
• Tax records, if in certain financial jobs 
• Law license. (The DW example) 



Why do them? 
 

• Idea is to result in better hires 
• More competent employees 
• Less post-hire issues, theft and legal liability for 
negligent hiring 

• Recommended when the job requirements of a 
position involve the health, safety, or welfare of 
clients or the public 
 



• Combat workplace violence 
• And lawsuits that follow 

 

• Some surveys reveal that 92% of employers do 
them (some of those are compelled by state 
law) 



State laws that require them 

• Occupations and activities serving children, Minn. Stat. 123B.03 
• Children service workers and volunteers, Minn. Stat. 299C.61 
• Teaching licenses, Minn. Stat. 122A.18 
• School bus licenses, Minn. Stat. 171.321 
• DOC positions, Minn. Stat. 241.021 
• Health and Human Services: Minn. Stat. 148C.09 (counselor); 245C 

(day care); licensed facilities (numerous statutes); social workers, 
Minn. Stat. Ch. 148D; other DHS, Minn. Stat. ch. 245C 



Cont. 

• Psychotherapists, Minn. Stat. 148A.03 
• Public Safety Occupations 

• Peace Officers, Minn. Stat. 626, etc. 
• Fire Protection, Minn. Stat. 299F.035 
• Private detectives, Minn. Stat. 268.047 

• Other occupations with licenses 
• Motor carriers 
• Other types of drivers 
• Combative sports 
• Gambling 
• Liquor 
• Smattering of others 

 



Supreme Court is keen on them too 

• “Reasonable investigations of applicants and employees 
aid the Government in ensuring the security of its 
facilities and in employing a competent, reliable 
workforce.” 
 

• NASA v. Nelson, 131 S. Ct. 746, 758 (2011). 
• (held that constitutional privacy rights do not restrict the government’s 

discretion to background check federal contractors)   



Pitfalls? Sometimes you get more than you 
bargained for 

• Information about someone’s protected class 
• Public employee restrictions on prohibiting 
employees with an criminal history based on the 
Rehabilitation Act 

• Other information about lawful consumable 
products that you might not like, but should not 
act on 



Recommendation 

• Include information about the type of background check you will 
be conducting in the application 

 
• Helps with potential employee expectations 
• Without having to perform a check, you will weed out some 

bad actor type individuals 
• Some employers don’t like this idea because they want the 

checks to be more “behind the scenes” 
 



Provide Tennessen Warning  

• No private data about an applicant may be provided to references 
unless a Tennessen warning was procured that informs the 
applicant that private data may be provided to references or for 
background checks 

• Chapter 13 will rear its head a few times today 
• Applicant Authorization for Release of Information, or some such 

thing  



Recommendation 

• Provide the informed consent to information 
source 

• If over the phone, and most are, forward via fax 
or email 



That said,… 

• Beware of the Ban the Box legislative changes 
• A public (and now private) employer may not inquire into the 

criminal history of an applicant for public employment until the 
applicant had been selected for an interview by the employer 

• Minn. Stat. 364.021(a) 
• Back in the news in the last legislative session because now that law applies 

to private employers 
• Of course, employers can still consider this information—this law just 

changes when it can be considered. 
• EEOC and others have an issue with how it is ultimately used 



Criminal Background checks 

• Informed consent/Tennessen important 
• BCA requirements changed a bit 
• 2013 updates– no listed effective date, so presumptive date of 

August 1 
• New Minn. Stat. 299C.72 
• By statute, now authorizes cities and counties to conduct criminal 

background checks on applicants  
• Silent on current employees 

• Replaces previous requirement that cities and counties had to have local 
ordinances passed 

 



Requirements of new statute- similar to old 
ordinances 

• Written, informed consent from the individual to be 
checked 

• Law enforcement must maintain the Minnesota criminal 
history data retrieved (sheriff or police department) 

• In other words, HR is NOT maintaining it 

• Law enforcement can share information as to whether 
there is a prohibitor that would prevent employment and 
enough data to comply with Minn. Stat. 364.05 



Let’s talk about this Rehabilitation Act 

• I call this law the CHMiNA: The 
Compelled Hiring of Miscreants and 
Ne’er-Do-Wells Act 



Minn. Stat. 364  

• Prohibits disqualification of candidates for public employment 
because of a prior criminal conviction unless the conviction relates 
directly to the position of employment sought.  Minn. Stat. 
364.02, subd. 1.   

• Cannot consider non-conviction records or expunged records 
• So you’d have to hire George Bailey and the handsome 

attorney candidate 
• Cannot consider misdemeanor records unless a jail conviction 

could have resulted.  Minn. Stat. 364.02, subd. 5 
 

 



• The provision does not prevent you from informing an applicant 
that a particular criminal history will disqualify applicants (again, I 
recommend you do that)  Minn. Stat. 364.021(c) 

• But cannot ask at applicant stage 
• Applicant must be selected for an interview first 
• If no interview, employee must be selected for a conditional offer 

of employment first. Then you can ask about this stuff.  
• Does not apply to DOC or for employment where background checks are 

required. 



Exceptions and Exemptions 

• Certain positions exempted 
• law enforcement,  
• fire protection,  
• School bus drivers 
• EMTs 
• Teaching licenses 
• Licenses to practice medicine if Board of Medicine revoked  
• Minn. Stat. 364.09 (others too).   

 



Relatedness factors 

• Nature and serious of crime(s) for which the individual is 
convicted 

• Relationship of convictions to the position sought 
• Relationship of the crime(s) to “ability, capacity, and fitness” 

required to perform the position 
• Minn. Stat. 364.03 
• Factors not that helpful -  Open to a lot of interpretation here 
• So what of the DUIs for the financial position? 



But employer limited further 

• If applicant can show competent evidence of sufficient 
rehabilitation and present fitness to perform the duties the 
employer cannot disqualify applicant from position.  Minn. Stat. 
364.03, subd. 3.  

• How shown? 
• DD 214 showing honorable discharge 
• Copy of local, state, or federal release order 
• Evidence that one year has elapsed since release from incarceration, AND 

compliance with conditions of parole 
• Evidence of completion of probation or parole supervision from DOC 

 

 



In addition, hiring body 

• “Shall consider any evidence presented by the applicant 
regarding:” 

• Nature and seriousness of crimes  
• All circumstances relative to the crimes, including “mitigating 

circumstances or social conditions” 
• Whoa! 

• The age at the time committed 
• The length of time that has passed since commission of the 

crime 



But there is more…. 

• “all other competent evidence of rehabilitation and present 
fitness” 

• Cites letters of reference presented by the applicant, since the 
applicant’s release from any “local, state, or federal 
correctional institution.” 

• Jeez Wiley, I’ll just ignore that. 
• You “must” not 

• If denied “solely or in part” on basis of criminal history, you must inform the 
applicant of that reason  

• So they can sue you for noncompliance with the above 

 



Grievance procedure 

• Must tell them about that, and when they can reapply 
• Public employers must process grievances in accordance with the 

procedures of the APA Chapter 14- hearing process 
• No damage provisions 

• Just the APA 
• Private employers have minimal damage provisions 
• Minn. Stat. 364.06 
• Exclusive remedy 



Issue for the group 

• Periodic background checks on current employees 
• Anyone do them? 

 



Lots of hubbub last year on EEOC policy 

• EEOC guidance April 25, 2012 Enforcement Guidance on the 
Consideration of Arrest and Conviction Records in Employment 
Decisions Under Title VII of the Civil Rights Act of 1964 

• Quite the mouthful 
 
• Issue is whether use of arrest and criminal records by employer was unfair 

and discriminatory hiring practice, barring ex-offenders in certain protected 
classes (EEOC cites African Americans and Hispanics, statistically)  

• Under disparate impact theory 
• Policy does not have discriminatory intent 
• May, statistically, have discriminatory impact 

 



EEOC stats 

• 1 in 17 white men 
• 1 in 6 Hispanics 
• 1 in 3 African Americans 

 
• Jarring stats.- These are not folks arrested– it is men who will 

serve time 
• EEOC had recently settled case with this sort of claim against private 

employer for $3.1 million 
• In public sector, this risk mitigated somewhat by public safety and welfare 

concerns 

 



EEOC 

• EEOC’s view is that an “exclusion based on an arrest, in 
itself, is not job related and consistent with a business 
necessity.” 

• We are talking about after interview due to state law 
• But what if it was not charged for practical reasons, 

and conduct is substantiated? 
• Even EEOC recognizes that if the conduct underlying 

the arrest is disqualifying, the employer may consider 
that 



• Arrests 
• Employer should show a link between the specific criminal 

conduct and the dangers inherent is a particular position 
• Employer should consider 3 factors developed in case law:  

• nature of the crime,  
• time elapsed,  
• and nature of the job 

• Seem familiar? 
• Focus of the new guidance is on an individualized assessment 

• EEOC (and Minnesota legislature) hate blanket exclusions 
 



Impact of 2012 Guidance  

• In my view, virtually none– already there 
• Discussed case law that was decades old 

 
• These types of cases are very hard to prove in the first instance 
• Would only impact really large employers 
• Public sentiment is against them 
• We have harsher guidelines to follow in Minnesota anyway 



So how do you request private data from a 
former employer 

• Some information from prior public employment is public—but you 
will always want more.  And you will want information from 
private employers 

• So you need “informed consent”.  From a private employer, under 
Minn. 181.967, subd. 3: 

• For evaluations in employee’s personnel record 
• Written disciplinary warnings within 5 years of the authorization 
• Written reasons for separation of employment 



Get lawyerly on you 

• “[T]he data subject possesses and exercises sufficient mental 
capacity to make a decision which reflects and appreciation of the 
consequences of allowing the entity to initiate a new purpose or 
use of the data in question.”  Minn. R. 1205.1400, subp. 3.   

• Must be voluntary, not coerced 
• In writing 
• Explain the necessity for the consent and consequences 
• Data subject may only provide partial consent 

• Reject other parties’ consents that do not meet these elements (I 
do this routinely) 



Never ask for the following (except for 
Affirmative Action) 

• Protected classes under Minn. 
Stat. 363A.08, subd. 2: 

• Race 
• Color  
• Creed 
• Religion 
• National origin 
• Sex 

 

• Marital status 
• Status with regard to public 

assistance 
• Disability 
• Age 
• Sexual orientation 
• Status with regard to activity 

on a local commission 



Never ask for 

• Union affiliation and activity 
• Genetic information (GINA), includes family health history 
• HIV status 
• Any information that you are not prepared to share with the 

applicant 



Internet Searches and Social Networking Sites 

• Area of law still developing 
• I’ve always considered this issue a bit overblown: the content of 

the information received matters, not how you got it 
• But so much information is out there--- and especially in the hiring 

process, it’s important 
• And it is so easy to get 



• Biggest issue– searches reveal protected status information 
• Race/national origin/religious affiliation 
• Also drinkers, activities that the hiring party may not 

like (lawful consumable products Minn. 181.938, subd. 
2 

• The Facebook pong scenario 
• Can lead to discrimination claims even if not used 

 



NLRB and EEOC are scrutinizing polices 
though 

• If your social media policy goes too far to restrict communication 
that could be concerted employee activity, it may be challenged 

• Goes to type of speech curtailed 
 



The password issue 

 
• Invasion of privacy claims   
• Legislative proposals that employer cannot ask for passwords– SF 

2565 to amend Minn. Stat. 181.53 (status?) 
• Stored Communications Act, 18 USC 2701-2712 



Recommendations 

• Have third-party or disconnected person in HR perform the 
searches and provide the hiring personnel only pertinent (non-
protected) information 

• Noticing a theme? Similar to how MN deals with criminal checks now, with 
LE having access and control of the information 

• In other words, only information that is related to the job 
qualifications 

• In general, don’t ask for passwords for social media sites 
• Privacy risk 
• Ask yourself just what are you looking for there? 

 



Fair Credit Reporting Act  

• Does not apply when employer conducting reference checks—so if 
you keep it in-house stop listening 

• Applies to third-party checks 
• Applies to virtually any type of information collected by a third-

party consumer reported agency (CRA) 
• Includes credit history, criminal history, education, employment checks 

 



Employers’ obligations when using 3rd parties 

• 2 categories 
• Requirements of use prior to obtaining a report from a 

Consumer Reporting Agency (CRA) 
• Requirements that must be followed if you take 

adverse action based on information in a report 



Purpose 

• Ensure that candidates know what 
information is being collected that may 
impact the hiring decision 
 



Requirements (may seem familiar) 

• Obtain informed consent to order background check 
• “Clear and conspicuous disclosure . . . in writing to the consumer 

any time before the report is procured or caused to be procured, 
in a document that consists solely of the disclosure that a 
background report may be obtained fro employment purposes.” 15  
USC 1681b(b)(2)(A)(i) 

• Employer must provide certification to CRA that it has complied 
with the notice requirements of the FCRA.  15 USC 1681b 



Really two types of reports 

• Standard 
• “Investigative Consumer Report”- more involved process 

• These reports are based on personal interviews concerning the putative 
employee’s character, general reputation, personal characteristics and 
lifestyle 

• Additional disclosures required 
• Employee may request information on the nature and scope of investigation 
• Employer must respond in writing to any such request within five days from 

either the date of the request or when the report was obtained, whichever 
is later.  15 USC 1681d 

 



Pre-adverse decision notice 

• Provide “adverse action” notices to applicants that it elects not to 
hire, or to employees that are terminated 

• Pre-adverse action notice: If employer determines they will use 
the information in decision making, must send applicant/ 
employee notice, provide a copy of the report, and provide a 
document known as a Summary of Rights. 15 USC 1681b(b) 

• Notice allows applicants/employees time to review and correct 
inaccuracies in background reports 



Adverse Action notice 

• Once a reasonable length of time passes, the employer is 
obligated to provide oral, written or electronic disclosure of the 
adverse action and must provide specific information concerning 
the source of the consumer report 

• Name, address and telephone number of the CRA 
• A statement that the CRA did not make the adverse decision and is not able 

to explain why the decision was made 
• A statement setting forth the applicant’s or employee’s right to obtain free 

disclosure of his or her report from the CRA within 60 days upon request 
• Stating that the person can contest the CRA accuracy directly  

 



Amendments to the FCRA help employers 

• Allows employers to conduct workplace misconduct investigations 
by third parties like investigators (yours truly) without being 
subject to FRCA provisions.  See 15 USC 1681a(d)(2)(D) and 
1681a(y)  -- 2003 amendments (overruled FTC guidance) 

• Also exempts employer reports (not related to credit-worthiness) 
that are used for investigation into “compliance with Federal, 
State, or local laws or regulations, the rules of a self-regulatory 
organization, or any preexisting policies of an employer.”   

• But don’t get too excited--- we still have Tennessen 
• Recommendation: follow FCRA even if you might fit within this exception 

• Not that different than Tennessen and the possibility of a lawsuit 



Disposal 

• Employer must have reasonable measures for disposal of credit 
reports 

• Protect unauthorized access or use of consumer reports 
 

• Based on sensitivity of information 
• Cost 
• Changes in technology 



How to comply 

• Burn, pulverize, or shred papers so they cannot be read or 
reconstructed- I like the sound of that 

• Destroy or erase electronic files so they cannot be read or 
reconstructed 

• Due diligence on independent company to destroy 



Real-world scenario from an unidentified 
Minnesota public employer 

• We had someone apply for a position in our IT department.  IT, obviously, 
has access to EVERYTHING.  We currently do a financial background, 
along with a criminal background, DL, references and prior employment 
check for all IT employees.  We currently give a conditional offer of 
employment before we do the checks.   

• This particular person had financial problems years ago in her younger 
days and also filed for bankruptcy a couple of years ago.   

• We decided to rescind the offer based on the fact that she had financial 
problems years ago and it appears she is still having financial problems 
because of filing bankruptcy.   

• Issues? 
 



• What process do you go through when you make a conditional 
offer and then rescind it?  
 



Thank you.  Greg Wiley, Esq. 
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